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 1.  TIME:  9:00   CASE#: MSC18-02413 
CASE NAME: ZERIUS COLLINS  VS.  HASA INC. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY HASA, INC. 
* TENTATIVE RULING: * 
 

On May 16, 2019, the Court issued a ruling denying the motion to compel arbitration and 
stay action filed by Hasa, Inc., with respect to the claims of plaintiff Zerius Collins.  The written 
order was filed June 6, 2019. The basis for the Court’s conclusions were fully set forth in that 
order, and will not be restated here.  In essence, the Court concluded that the PAGA claims of 
Collins are not subject to arbitration, and that this PAGA claim would not be stayed.  The 
contract between Collins and Hasa limited arbitration to individual claims of the parties.  (It 
provided that the arbitration would be required for “all existing disputes between you and Hasa 
that are related in any way to your employment.”)  Because Mr. Collins had not brought an 
individual claim, the arbitration clause did not apply in a manner that would bar, or even stay, 
this case.   

 
Hasa now brings a similar motion with respect to another plaintiff, Alex Guerrero.  

The original agreement between Hasa and Guerrero contains the same language.  It contains 
the language that says “the actual parties in any such arbitration will be limited to you and Hasa, 
unless you and Hasa agree otherwise in writing.  If the law authorizes you to act in a 
representative capacity on behalf of the State, you may do so in arbitration.”  In this respect, 
it does not differ from Mr. Collins’s agreement. 

 
The motion, as amended on June 28, 2019, however, adds a new ground.  It points out 

that on June 6, 2019, Guerrero signed a new arbitration agreement, one that covers “any and all 
claims and disputes that are related in any way to my employment[.]”  (See Dec. of Kristine 
Holton, Ex. 1 [Arbitration policy provided to Guerrero and other Pittsburg facility employees in 
early Jun 2019; Ex. 2, [Guerrero’s signed agreement].)  The policy asserts that “[y]our decision 
to accept employment or to continue employment with Hasa constitutes your agreement to be 
bound by the MAP.”  While this language raises certain issues concerning procedural 
unconscionability, if it were the basis for the claim, it turns out that Mr. Guerrero signed the 
agreement on June 6, 2019.  Guerrero’s opposition simply asserts that the issue is the same as 
it was for plaintiff Collins.  While the language of the two agreements is not different, the timing 
may make a substantial difference.   

   
The timing is important because courts finding that an arbitration clause was not 

effective for a PAGA claim dealt with situations in which the agreement was made before the 
plaintiff had given a PAGA notice, waited the required time, and thereby been authorized to 
represent the state.  (Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 853, 870-873.)  Guerrero 
entered into a post-dispute arbitration agreement, i.e., after he had given a sixty-day notice to 
the LWDA and therefore had obtained the right to file a PAGA case.  “At that point, an 
employee’s waiver of the trial right and an agreement to arbitrate may be enforceable.”  (Correia 
v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th 602, 622.)  The holdings of Julian and Correia 
are that an agreement signed before the party obtained PAGA authority is not binding, not that a 
post-authority necessarily is binding.  At least in Julian, however, the court’s view is clear 
enough: it would be.   Correia says only that the clause “may be” enforceable. To the extent that 
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the specific issue was not addressed, this Court is not required to follow the language in 
question. (Compare Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455 
[“Decisions of every division of the District Courts of Appeal are binding upon … all the superior 
courts of this state…”]; with People v. Johnson (2012) 53 Cal.4th 519, 527-528 [requirement 
does not where the case “did not consider the question”; “a lower court does not violate Auto 
Equity merely by deciding questions of first impression.”) 

 
PAGA clearly authorizes the noticing party to “commence a civil action” based on the 

violations alleged in the notice after a set period of time. (Labor Code § 2699.3(a); Thurman v. 
Bayshore Transit Management, Inc. (2012) 203 Cal.App.4th 1112, 1148-1149.)  The question is 
whether the authority to bring a civil action includes the authority to consent to arbitration.  
Nothing in the statute expressly authorizes even a “duly deputized” representative to consent to 
arbitration.  As noted in Iskanian v. CLS Transportation (2014) 59 Cal.4th 348, 388, a PAGA 
plaintiff is a “statutorily designated proxy for the agency,” and “the fundamental character of the 
claim as a public enforcement action is the same in both instances.”  Thus, as the Supreme 
Court held, the FAA does not apply to PAGA claims whether brought by the state itself, or by its 
proxy, because it remains a public action.  While, as noted in Julian, the PAGA plaintiff is not 
“subject to LWDA supervision,” (id., at 866) it does not mean that the individual’s authority is 
unlimited.  For example, the plaintiff may not settle the action without giving notice and an 
opportunity to comment to the LWDA.  (2699.3(b)(4).)  The Superior Court must approve the 
settlement as well. (Id.) 

 
It is particularly troubling here that the new arbitration agreement was filed after the 

action was already pending and a motion to compel arbitration had been denied.  Defendant 
would apply the agreement to send to arbitration not only any future claims, but a claim upon 
which Guerrero already had filed suit.  He already was represented by counsel in that suit, yet it 
does not appear that counsel was advised of the “new” agreement being provided to Guerrero.  
The Court has no evidence that Guerrero was advised that the purpose of the agreement he 
was given was to require arbitration for a pending case.   

 
The portion of the agreement that Guerrero signed also contains the statement that 

“If in the future I am authorized a assert any claim against Hasa on behalf of any other person 
or entity, I agree that I will do so solely in arbitration in compliance with this agreement and I 
agree to inform such person or entity of this obligation in advance of seeking any authorization.”  
This language recognizes an important point: before Guerrero can agree to represent someone 
else in arbitration, he needs to inform that party that he intends to waive their right to go 
to court. There is no evidence that Guerrero advised the LWDA that he had waived its right to 
go to court.  
 
 Accordingly, the Court concludes that neither Julian nor Correia specifically hold that a 
post-dispute arbitration is automatically enforceable under all circumstances.  The Court finds 
that under the particular circumstances of this case, i.e., that the new agreement was provided 
after a complaint already was pending, Guerrero was not advised of its intended effect, and he 
was represented by counsel in the pending action, who also was not advised of the new 
agreement, the agreement is not enforceable. 
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The remaining issues, e.g., concerning whether the matter should be stayed pending the 
outcome of the arbitration in Mejia, are no different than the issue raised before, and the Court 
declines to stay this action for the reasons expressed in the prior order.   

 
The motion is denied. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00503 
CASE NAME: ABBINGTON OWNERS'  VS.  SHAPELL 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 
FILED BY SHAPELL INDUSTRIES, INC., et al. 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to August 22, 2019 at 9 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01343 
CASE NAME: MARIO TORRES JR.  VS.  CONTRA COSTA 
HEARING ON MOTION TO RELIEVE PETITIONER FROM GOV. CODE 945.4 
FILED BY MARIO TORRES, SR. 
* TENTATIVE RULING: * 
 

This action was filed naming as plaintiff Mario Torres, Jr., a minor on the date of filing of 

the complaint (July 5, 2019), alleging malicious prosecution of Mario Torres (the plaintiff’s father) 

by various Contra Costa County officials and employees.  Mr. Torres filed an application to be 

appointed Guardian ad Litem, but it was denied on July 9, 2019, because on July 7, 2019, 

Mario Torres, Jr., turned 18.   

On the same date the complaint was filed, Torres (acting on behalf of Torres, Jr.) filed a 

“motion relieving petitioner from Gov. Code section 945.4.”  The motion includes documentation 

showing that Torres filed a claim with the City of Concord on March 8, 2019, and the claim was 

rejected as untimely on March 21, 2019.  On June 4, 2019, Torres filed an application for leave 

to file a late claim, which was denied by the City on June 7, 2019.  In that denial, the City 

advised Torres of his right to file a petition for relief from that requirement under Government 

Code section 946.6. 

 The apparent basis for the motion under Government Code section 946.6 is that 

“the person who sustained the alleged injury, damage, or loss was a minor during all of the time 

specified in Section 911.2 for the presentation of the claims.”  (§ 946.6(c)(2).)   

 Mr. Torres may not have followed the proper procedure.  The initial complaint as to the 

City of Concord should not have been filed.  The “motion” should have been a petition, and if the 

petition were granted, Torres would then be permitted to file a complaint against the City of 

Concord within thirty days.   
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 The more problematic issue at this point is that the pleadings currently show “counsel” 

as Mario Torres.  Nothing in the pleadings suggests that Mr. Torres is an attorney, so he 

cannot represent any other person.  Mario Torres, Jr., is now an adult and may represent 

himself.  In order to proceed, Mario Torres, Jr., either must appear representing himself 

or obtain counsel. 

 Moreover, there is no proof of service of either the complaint or the motion for relief on 

any party. 

 For those reasons, this motion is dropped from calendar, without prejudice. 

 The case is currently set for a case management conference in this department on 

September 6, 2019, at 9:00 a.m.  Plaintiff may appear at the case management conference and 

address these issues. 

 

  

 4.  TIME:  9:00   CASE#: MSN18-1256 
CASE NAME: RE 1856 A 2ND STREET, RICHMOND 
HEARING ON PETITION FOR ORDER DETERMINING TITLE TO ASSETS & RELEASE 
FILED BY CHRISTIAN LEAKE, COLLETTE LEAKE 
* TENTATIVE RULING: * 
 
Hearing off calendar. 

 

 

 


